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with ten school districts and expand to twenty additional districts by 2008. H.F.' 2792,
§ 27(2)(a)~(0)

The Commission is directed to provide periodic reports and a final study to the Iowa
Department of Education (Department) and to the chairpersons and members of the Senate and
House standing committees on educauon Based on the demonstration projects, the
Commission is required to prepare “an interim report by January 15, 2007, followed by interim
progress reports annually, followed by a final study report analyzing the effectiveness of pay-for-
performance in rawmg student achievement levels.” The final study report is to be completed

“no later than six months after the completion of the demonstration projects.” H.JF. 2792,

§27(3).

Implementation of a pay-for-performance program continues to involve the Commission,
the Department and the General Assembly. The General Assembly-is scheduled to consider
implementation of a program statewide for the 2009-2010 school year. Once the program is
implemented, the Commission, in consultation with the Department, “shall develop a system
which will provide for valid, reliable tracking and measuring of enhanced student achievement.”
The Commission also “shall develop a pay-for-performance pay plan for teacher compensation.”
Under the plan, salary adjustments would vary directly with the enhancement of student
achievement and include teacher performance standards which identify the following five levels
of teacher performance with standards to measure each level: (1) superior performance; (2)
exceeds expectations; (3) satisfactory; (4) emerging; and (5) in need of remediation. Finally,
“individual salary adjustments” under an individual incentive component of a pay-for-
performance program are not permitted for “teachers whose students do not demonstrate at least
a satisfactory level of performance.” H.F. 2792, § 27(4).

Subsections 5 and 6 address staffing and funding. Money is allocated from the
-appropriation to the Commission, discussed below, to provide staffing for technical and
administrative assistance from the Legislative Services Agency. H.F. 2792, § 27(5). An “lowa
Excellence Fund” is created in the State Treasurer’s office to be administered by the
Commission who may provide grants for implementation of the program. H.F. 2792, § 27(6).

Funding for the Pay-for Performance Commission is appropriated in section 25 of the
bill. “For purposes of the pay-for-performance program” established under House File 2792, $1
million is “allocated” to the Department of Management for the 2007 fiscal year. From this -
amount, $150,000 “shall be distributed to” the Institute for Tomorrow’s Workforce “for the
activities” of the Institute. . H.F. 2792, § 25.

- House File 2792 — Item Vetoes

Governor Vilsack item vetoed significant portions of section 27 in House File 2792. As
set forth in the attached addendum, the item vetoes left the Pay-for-Performance Commission in
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place, but stripped off all of the members. A Commission, therefore, remains, but the members
statutorily assigned to carry out the statutory functions have been eliminated. Further, various
organizational matters addressed in the bill were deleted, including assignment of technical and
administrative support staff, selection of a chairperson, establishment of procedural rules, the
number of members required for a quorum, the method for filling vacancies, the length of terms
for members and the override of the gender and political balance requirements imposed under
Towa Code chapter 69.

-Despite the item veto of the entire Commission membership, the statutory duties of the
Commission remain substantially intact. The mission of the Commission remains “to design and
implement a pay-for-performance program and provide a study relating to teacher and staff
compensation.” Further, the duties to develop a program using demonstration projects, to
provide periodic reports and a final study and to implement a program continue.

Item vetoes have altered other statutory directives of House File 2792, but only in
discrete ways. A specific directive to base student performance, where possible, “solely on
student achievement, objectively measured by academic gains made by individual students using
valid, reliable, and nonsubjective assessment tools” was item vetoed from section 27(4)(a). A
prohibition against salary adjustments under the individual incentive component of a pay-for-
performance program for teachers “whose students do not demonstrate at least a satisfactory
level of performance” was item vetoed from section 27(4)(b). Finally, section 27(5), a provision
for staffing by the Legislative Services Agency, was item vetoed in its entirety. Notably, the
item vetoes left all funding for the Commission provided in section 25 of House File 2792 in
place. :

The veto message from Governor Vilsack explained his item vetoes of the Commission
membership and the organizational matters set forth in subsections 27(1)(a)-(d). The Governor
characterized this language as “not part of an agreed upon negotiation” and “too prescriptive.”
The Governor stated his intention to issue an executive order to have the Institute for
Tomorrow's Workforce “take the lead on this study.” The Institute is described by the Governor
as a newly created body intended “to provide a long-term forum for bold, innovative
recommendations to improve Iowa's education system.” H.F. 2792, Governor’s Veto Message
(June 1, 2006). See Iowa Code ch. 7K (Supp. 2005). The veto message also sets out the
Governor’s policy-based objections to language in subsections 27(4)(a)-(b) and to subsection
27(4)(c) and section 27(5) in their entirety. Because your opinion request primarily concerns the
item veto of the Commission members and the delegation of their statutory duties to the Institute,
we focus our constitutional analysis on the item veto of the Commission members in subsection
27(1)(b) of House File 2792.
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House File 2792 — Constitutional Principles

To assess the validity of the item veto of subsection 27(1)(b), we turn to constitutional
principles. The Iowa Constitution vests the Governor with the power to sign or to veto “[e]very
bill which shall have passed the general assembly. . ..” Iowa Const. art. I1I, §16. By
constitutional amendment in 1968, the Governor’s power expanded to “approve appropriation
bills in whole or in part, and disapprove any item of an appropriation bill. . . .” Iowa Const. art.
III, amend. § 27. There is no doubt that House File 2792 is an appropriation bill to which the
Governor’s item veto power applies. See Rants et al. v. Vilsack, 684 N.W. 2d 193, 208 (Iowa
2004) (“we must examine the face of the bill sought to be item vetoed to determine if it is subject
to the item veto power”). House File 2792 appropriates hundreds of millions of dollars to the
Department over three fiscal years. H.F. 2792, § 1.

Next, we must assess whether subsection 27(1)}(b) is an “item” subject to item veto, Jowa
has subscribed. to the “scar tissue” test for the validity of item vetoes for more than thirty years.
First adopted by the Towa Supreme Court in 1971, the test defines an “item” as “something that
may be taken out of a bill without affecting its other purposes and provisions. It is something
which can be lifted bodily from it rather than cut out. No damage can be done to the surrounding
legislative tissue, nor should any scar tissue result therefrom.” State ex rel. Turner v. Jowa State
Highway Commission, 186 N.W.2d 141, 151 (lowa 1971), rev'd on other gr'nds, Rants v.
Vilsack, 684 N.W.2d 193 (lowa 2004) (guoting from Commonwealth v. Dodson, 176 Va. 281,
290,11 S.E.2d 120, 124 (1940)) This prmmple has been repeated in item veto decisions in
Iowa spanning the last three decades. Rants v. Vilsack, 684 N.W.2d at 206; Wengert v.
Branstad, 474 N.W.2d 576, 578 (Iowa 1991); Welsh v. Branstad, 470 N.W.2d 644, 648 (Towa
1991); Rush v. Ray, 362 N.W.2d 479, 481 (Iowa 1985).

Over the years the lowa Supreme Court has identified items that can be “lifted bodily”
from legislation without “damage” to the surrounding legislative tissue. See, e.g., Welsh v.
Branstad, 470 N.W.2d at 649-50 (requirement that trade delegations led by the governor be
represented by a bi-partisan delegation of the Executive Council constitutes an “item”); State ex
rel. Turner v. lowa State Highway Commission, 186 N.W.2d at 149 (“The permanent resident
engineers’ offices presently established by the State Highway Commission shall not be moved
from their locations, however, the Commission may establish not more than two temporary
resident engineers' offices within the State as needed” constitutes an “item”). Reviewing the
“scar tissue” test and its application by the Iowa Supreme Court, we do not believe a court would
sustain the item veto of subsection 27(1)(b) that establishes the members of the Commission. It
is evident that an item veto which deletes the Commission members, but leaves the Commission
and its statutory duties in place, does damage to “the surrounding legislative tissue.” The
Commission is delegated statutory duties, but left without any members to carry them out.

In this circumstance, the unconstitutional exercise of the item veto power is a nullity.
That is, House File 2792 became law as if subsection 27(1)(b) had never been item vetoed. This
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situation should be distinguished from the remedy imposed by the courts when the item veto is
exercised unconstitutionally on a nonappropriation bill. In Rants et al. v. Vilsack, the Court
analyzed the consequences of the item vetoes of House File 692 which was determined to be a
nonappropriation bill. The Court emphasized that the language of the Iowa Constitution in
article III, section 16, requires a governor to either approve or disapprove a bill within the time
allowed by the Constitution. A bill submitted to the governor during the last three days of the
legislative session does not become law unless it receives the affirmative approval of the
governor. See Redmond v. Ray, 268 N.W.2d 849, 851 (Iowa 1978) (“The “pocket veto™
provides that “bills which have been presented to the governor within the last three days of a
session of the general assembly, and which he neither signs nor returns with objections before
adjournment, become laws only in case he subsequently approves them.”). When a governor
attempts to exercise an item veto on a nonappropriation bill submitted during the last three days
of the legislative session, therefore, the bill fails to receive affirmative approval in its entirety
and so the bill fails to become law. Rants et al. v. Vilsack, 684 N.W.2d at 210-11.

Although Rants v. Vilsack did not discuss the appropriate remedy for an invalid item
veto of an appropriation bill, we believe different constitutional remedies apply. The governor is
not required to approve or disapprove an appropriation bill in its entirety, but “may approve
appropriation bills in whole or in part, and may disapprove any item of an appropriation bill,
and the part approved shall become a law.” Towa Const. art..III, § 16, amend. 27 (emphasis
added). Accordingly, even if an appropriation bill is submitted to the governor during the last
three days of a legislative session, the governor need not approve or disapprove the entire bill,
but may exercise his item veto power. Should the item veto be determined to be invalid, the item

~ veto is a nullity and statutory language remains in effect as if the item veto had not been
exercised. Welden v. Ray, 229 N.W.2d at 715 (“The attempted vetoes by the Governor are -
beyond the scope of the item-veto amendment and are of no effect.”).

Executive Order No. 48

Having analyzed the item vetoes of House File 2792, we turn to Executive Order No. 48.
The Executive Order assigns a pay-for-performance study to the Institute by directing:

the Institute for Tomorrow’s Workforce to propose a design for a -
pay-for-performance program and conduct a study of the design as
set forth in Section 27 of House File 2792 as enacted. The study
shall measure the cost and effectiveness in raising student
achievement of a compensation system that provides financial
incentives based on student performance.

The study is to be performed by the Institute with input from and consultation with persons
- outside the Institute to include: at least one classroom teacher from each elementary, middle
school and high school; at least one local school board official; and at least one K-6 principal
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and at least one 7-12 principal. In addition, the Institute is directed to seek input from and
consultation with representatives from the Iowa State Education Association, the lowa
Association of School Boards, the School Administrators of Iowa, the Professional Educators of
Iowa and the Urban Education Network. Nothing in the Executive Order speaks to the funding
for this study.

We have characterized the scope of an executive order in terms that require harmony
with legislative enactments. Accordingly, we have said that a governor exercising executive
powers "may not act in areas that are reserved for the legislature . . . may execute but not create
laws; and in no case can a governor’s executive order ‘be contrary to any constitutional or
statutory provision. Nor may it reverse, countermand, interfere with, or be contrary to a final
decision or order of any court.”" 1992 Op. Att’y. Gen. at 67, quoting from Shapp v. Butera, 22
Pa. Commw. 229, 235, 348 A.2d 910, 913 (1975). ‘

Examining Executive Order No. 48 with these principles in mind, we see no basis to
opine that the Executive Order is contrary to any constitutional or statutory provisions. Nothing
in the Executive Order contravenes the provisions of House File 2792. Because we conclude
that the item veto of the members of the Commission is invalid and, as a consequence, these
statutory provisions remain in place, Executive Order No. 48 duplicates the study mandated by
the General Assembly in House File 2792, Although this duplication is not unconstitutional, the
performance of studies by both the Commission and the Institute is unworkable.

House File 2792 does not fund two separate programs. Funding for the Commission
provided in section 25 of House File 2792 is allocated to the Department of Management “for
the pay-for-performance program established pursuant to section 284.14" which, in turn, creates .
the Commission and sets out its statutory duties. H.F. 2792, § 25. These funds must be directed
to the Commission as provided in House File 2792. Iowa Code § 8.38 (2005) (“No state
department, institution, or agency, or any board member, commissioner, director, manager, or
other person connected with any such department, institution, or agency, shall expend funds or
approve claims in excess of the appropriations made thereto, nor expend funds for any purpose
other than that for which the money was appropriated, except as otherwise provided by law.)
(emphasis added). See generally 1992 Iowa Op. Att’y Gen. 97, 103. House File 2792
appropriates the Institute only $150,000. H.F. 2792, § 25. Any funds in excess of this amount
for a study performed by the Institute, therefore, must come from another source.

In summary, we conclude that a court would likely rule that the item veto of subsection
27(1)(b) is invalid and, as a result, the statutory language remains in place. Executive Order No.
48 does not contravene House File 2792 and is within the Governor’s constitutional authority,
Nevertheless, a study by both the Commission and the Institute is unworkable. Funding for a
study by the Institute for Tomorrow’s Workplace must come from a source other than the funds
appropriated to the Pay-for-Performance Commission under House File 2792.
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We recognize that our legal conclusions leave considerable uncertainty about the

appropriate course of conduct going forward. Our office is happy to meet with the interested
parties to discuss the legal options.

Sincerely, | .

THOMASY| MILLER
Attorney General of Jowa

‘ﬂ"&%%

IE F. POTTORFF
Deputy Attorney General

y I






ADDENDUM

House File 2797, § 27 .
' (Item-Vetoed Language Shown by Strike Outs)

284.14. Pay-for-performance program

1. Commission.

a. A pay-for-performance commission is established to design and
implement a pay-for-performance program and provide a study relating to
teacher and staff compensation containing a pay-for-performance
component. The study shall measure the cost and effectiveness in raising
student achievement of a compensation system that provides financial
incentives based on student performance. The commission is part of the

executive branch of govemment ‘Phc—iegrshrtwc—servmes—agmcyshaﬂ-







2. Development of program. Beginning July 1, 2006, the commission shall gather
sufficient information to identify a pay-for-performance program based upon student
achievement gains and global content standards where studerit achievement gains cannot
be easily measured. The commission shall review pay-for-performance programs in both
the public and private sector. Based on this information, the commission shall design a
program utilizing both individual and group incentive components. At least haif of any
available funding identified by the commission shall be designated for individual
incentives. '






a. Commencing with the school year beginning July 1, 2007, the commission shall
initiate demonstration projects, in selected kindergarten through grade twelve
schools, to test the effectiveness of the pay-for-performance program. The purpose
of the demonstration projects is to identify the strengths and weaknesses of the
pay-for-performance program design, evaluate cost effectiveness, analyze student
achievement gains, test assessments, allow thorough review of data, and make
necessary adjustments before implementing the pay-for-performance program
statewide.

b. The commission shall select ten school districts as demonstration
projects. To the extent practicable, participants shall represent
geographically distinct rural, urban, and suburban areas of the state.
Participants shall provide reports or other information as required by the
commission.

¢. Commencing with the school year beginning July 1, 2008, the
commission shall select twenty additional school districts as demonstration
- projects.

3. Reports and final study. Based on the information generated by the demonstration
projects, the commission shall prepare an interim report by January 15, 2007, followed
by interim progress reports annually, followed by a final study report analyzing the
effectiveness of pay-for-performance in raising student achievement levels. The final
study report shall be completed no later than six months after the completion of the
demonstration projects. The commission shall provide copies of the final study report to
the department of education and to the chairpersons and ranking members of the senate
and house standing committees on education. '

4, Statewide implementation --remediation. The general assembly shall consider
implementing the pay-for-performance program statewide for the 2009- 2010 school
year, notwithstanding the provisions of chapters 20 and 279 to the contrary.

a. The commission, in consultation with the department of education, shall
develop a system which will provide for valid, reliable tracking and
measuring of enhanced student achievement under the pay-for-performance







b. The commission shall develop a pay-for-performance pay plan for
teacher compensation. The plan shall establish salary adjustments which
vary directly with the enhancement of student achievement. The plan shall
include teacher performance standards which identify the following five
levels of teacher performance with standards to measure each level:

(1) Superior performance.
(2) Exceeds expectations.
(3) Satisfactory.

(4) Emerging.

(5) In need of remediation.

No-individuat-satary-adjustments-under-an-individuatincentive-component-ofa
pay=for-performanceprogram-shatt-beprovided-to-teachers-whose-studentsdono

6. Towa excellence fund. An Iowa.excellence fund is created within the office of the
treasurer of state, to be administered by the commission, Notwithstanding section 8.33,
moneys in the fund that remain unencumbered or unobligated at the close of the fiscal
year shall not revert but shall remain in the fund.

The commission may provide grants from this fund, according to criteria developed by
the commission, for implementation of the pay-for-performance program.






